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* Lmdsay, CA 93247

BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
BOARD OF VOCATIONAL NURSING AND PSYCHIATRIC TECHNICIANS
STATE OF CALIFORNIA

li In the Matter of the Accusation | Case No, PT-2003-1253
_ Against:

EDWARD 5. SALAZAR
238 Monte Vista OAH No. L2008060301

Psychiatric Technician License
No. PT 19120

Respondent.

DECISION

- Board of Vocational Nursing and Psychiatric Technicians as the final Decision in the above-entitied

matter.

This Decision shall become effective on March 11, 2009

IT 18 SO ORDERED this 9th day of February., 2009,

The attached Proposed Decision of the Administrative Law Judge is hereby adopted by the

JohgfP_ §extido, LV.N
Presdgft




BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAT OF VOCATIONAL NURSING
AND PSYCHIATRIC TECHNICTANS
STATE OF CALIFORNLA

in the Matter of the Accusations Against:

RICHARD LOYD GRAY Case Nog, PT-2003-1245
Psychiatric Technician License No. PT-2003-1251
PT 30932 B PT-2003-662
PT-2003-1252
JANETTE LYNN CLEMENT PT-2003-1223 -
Pswchiatric Technician License No. :
PT 24049 OAH Nos. 2008060293
2008060254
LAURINE P. LUCKEY 2008060297
Psvchiatric Technician Licenss No. 2008000300
PT 20539 2008060301

MARK STEVEN REITZEL
Psychiatric Technician License No.
PT 26367

EDWARD S. SALAZAR
Psychiatric Technician License No.
PT 19120

Respondents.

PROPOSED DECISION
(n October 21, October 22 and October 23, 2008, in Portervilie, California,
Anr Elizabeth Sarli, Administrative Law Judge, Office of Administrative Hearings,
State of California, heare this matter.

Jennifer S, Cady, Deputy Avlormney General, reprasented the complamant.
2 P ; P

Ben Allamans, Attormey. @ Law, represented respondents JTanette Clement and
Mark Reitzel,



Sleven Bassofl, Atiornev at Law, represented respondents Richard Ciray.
Laaring [uckey and Edward Salagzar.

Evidones was received, the rocord was closed and the matrer was submitizd on
Octoper 23, 2008,
PROCEDURAL FINDINGS

The Board of Vocational Nucsing ard Psvehizarie Technicians 1ssued
Pavehizsiric Technician Hoenses o respondents as Jollows:

Numbe= PT 19120 to Bdward §. Salazar (Salazar) on April 4, 1979, This
Hdeense expirad February 2006 and kas not heen renewed.

MWuriber PT 20539 ta Laurine P. Luckey (1.ackey) on Oztober o, 1980,

Mumber PT 24049 to Jangtie [ynn Clemen: (Clemend) ak.a. Jasetic Lynz
Sizehar on August 21, 1985,

Number PT 26367 :0 Mark Stever Reitzel (Reitzaly on April 19, 1989,

Nypmher PT 30032 10 Richard Lovd Gray (Gray) on May 14, 208,
Z. In Fobruary 2008, Teresa Bello Jones, Executive Officer, Board of

Vocational Nursing and Psvehiatric Technicians, made and hiled Accusations against
respondents, in her official capacity. The Accusalions allege that respondents acted
halaw the standard of care in respect to containment of a client on Apnl 13, 20405,

3 Respondents timely filec Notices of Defense. The marters were
consoidatzd for hearing and the matter was set for hearing before an Administrative
Law Fudge with the Office of Administrative Hearings, an independent adiudicative

ageney of the State of California, pursuant to Governmen: Code section 11500 cf seq.

FACTUAL FINDINGS

J:: The Parterville Developmental Center (PDC) is a slate-operaied facility
which sesves people with developmental disabilities. Many of ihe individuals served
a¢ PO heve serious medical andfor behavioral problems and reguire services within &
securs treatment program. Many of the cilents are in the mild 1o moderale range of
menta’ retardation and have come in comiact with the lega sysiem, The courts have
determined them to be 4 danger 1o themselves or ofhers and/or incompetent 1o stand
trial. Additionzlly, the courts aave determined that they mes! 1he criteria requiring
treatment in 2 secure area. In 2003, PDC had a population of about 800 clients.

L}



2l When PIM hires psychiatric technicians, il requires them to take Acuve
Treaument Crisis Management Training (A'TCM) during orientation.” The psychiatric
technician must repeat this rraining yearly, ATCM is a systematic approach 1o
addressing cut-of-conirol. behavior. ATCM iraining is.designed to provide the
psychiatric technician with tachnigues for verbal and physical interventions. [he goal
s 10 prevenl out-of-control behaviors, and il nol possible, resalve these situations
safely and calmiy.

ATCM training provides instruction on safsly restraining clients
{containment). ATCM teaches a team approach to physical restraint. - In 2002 and
2003, the ATCM training instrucizd that a minimum of two people is reguired o
perform a containment. In the event a containment was necessary, one parson. should
resirain each of the chient’s arms. 1deally, the heaviest and tallest staff members
should secure the arms of large clients, If additional staff were availabls, these
additional persons should restrain the client’s legs. If an addilional person was
available, und the legs and arms were restrained, thal person should move to the top
of the ¢lient's head and get down on one knee and protect the client’s head so tas
client could not bang his head on the floor. This person was to “shadow™ the head by
placing his hands in a laced cupped position about twe inches over the head, Ifthe
client 1i#ts his head off the floor he can not gain momentur: and bang his head on the
fipor. The staff that are restraining the client’s arms were instructed that they couid
look away from.the client to avoid the client spitting in their eyes. The ATCM
{raining instructs that the safest procedure wher there is only one staff person
availahle is to avoid, evade or escape the aggressor until help arrives.

Additionally, the ATCM waining instructed ihat a two- pcrson wall restraint 15
preferable to a takedown and prone containment. The manual provided to physical
‘therapists instructs as follows:

CAUTION!T Prons containments are the most
rest-ictive of the physical intervenlions. The process
poses potential dangers of injury to both client and staff.
As such it should be utilized as-a last resort measure afler
pther, leas testnctive forms of ntervention heve [ailsd.

A clear and present danger of infury must exist and
staff must perceive that an immediate threal (o safety 1s
present.

THERE ARE NO ONE-PERSON CONTAINMENT
PROCEDTURES. ALL PHYSICAL INTERVENTIONS
THAT REQUIRE CONTAINMENT MINIMALLY
UTILIZE TWO — PERSON CONTAINMENT
PROCEDURES. THE MAXIMUM NUMBER OF

' This training was Jormetly entitizd “Managiag Asszultive Behavior (MABGT
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STAFF FOR PRONE PHYSICAL CONTATNMENT 18
FIVE. {emphasis Jn aniginal)

The ATCM training eraphasized this material in & maoual and in a PowerPont
presentation. Additionally, the swail practiced effective containment procedures
during the training, Respondenta, who wers all PDC employvees, receivad thiy
training on orisatation and yearly thereafier. Clement, who was new o PDIC,
recaived this training in her oriertation and had rscsived it previousiy in the other
facilitiss in which she had worked.

I addition 1o their training, respandents ware pravided with periodic bulieting
outlining their sesponsibilities in behevior management. Respondents wers provided
Facility Bulletins which set forth the conditions for comainment and the prohihition
on containment by fewer than (wo H2rsans.

2 In April 2003, respondenis were familiar with ATCM containment
procedurss, they wers aware of the prohibilion agairst ane-person: containment, and
they were aware of the dangers of inappropriate containments, to thzmsalves and
clients. Respondents had ail pardicipated in muitiple containments prior to April
2003,

4, A, M.7 had hean a client of PDC since 1997, Previousiy. he had heen 2
ciient of Camarilio State Hespital and Developmenta. Center untl that facility closed
in 1997 A M. was committed ta PDC by courl order, pursuant to Welfare and
Ins:itutions Code section 63500, as & danger to hirmself and others. AN, had an 10 of
63, which quaiitfied him as mildly mentaliyv retarded. He was deaf and mute, bul was
ahle roread lips. He was afso diagnosed with paranoid schizophreaia sod had
previous psvchiatric diagnoses which included antisocial personality disorder and
pedaphiiia. A M. s history included incidems invelving physical altercations, threats
to s1aff, intimidation, [ying, noncompliance and various criminal acts. On May §,
2002, staff psychologist Clint soares wrote!

The cambination of this history which includes a varnety of
dangerous and distwrbed hehaviors and his periodic sevare
assaultive and aggressive behavior even in a sseure and highty
supervised environment and whils or antipsycholic medication
strongly supperis the continued presence in [ALM.] of
unacceptably high potential Tor dangerous behavior... based an
hiz ofer unpredictable aggressive and assaulied bekavior towards
either pecrs or staff, A M. presents a clear danger W others in his
EnViranment.

YRR olionks are rofared e haredn by thair initials in arder to proteet thedr cor fidentiaiity,



~ AM. also suffered from hypertension. He was prescribad ar eatipsychotic.
medication, guetiapine, and a medication [or hyperiension, propanolol. In 2003, 4.M,
resided enunit 17, a secure, forensic unit, He was 37 years @1@ 6 feet tall and
weighed at jeast 250 pounds. He was very proud of his size and enjoved
demaonsirating his strength.

5 On Thursday, April 10, 2003, AM. retused to take any of his
madications. Toward the end of the day, he became upset and aggressive, entered the
facility laundry room and refused to leave, Faciiity police were called and when they
arrived AM. ran down the hall and broke off a-door handle while trying to get out of
the building. Hg was placed in resiraints and was evaluated- by the facility physician
Dr. Roberts. Dr. Roberts gave A.M. intramuscular injections of Ativan and Haldol to
contro! symptoms of psychosis, A “crisis review™ was conducied. AM. agreed to
take his medications. Staff agread that if A M. again refused to take his medications,
the nurse practitioner would notify Dr. Roberts and Dr. Roberts would reevaluate
AM., after the weekend. On April {1, 2003 A.M. accepted all his medications. On
April 12, 2003, Saturday, 4.M. refused all medications the entire day.

b, Gray was on duty that Saturday and notiiied the murse praciitioner thal

A M. was refusing his medications and acting in a bizarre fashion. At one poimt
during the day, A.M. refused to return from the rear courtyard. He would not come in
until facility police arrived. That evening, A.M. pushed aside a female staff member
and ran out the main door toward the sallyport. Gray-and other staff members entered
the sally port with facility police officers, and with that show of force, A.M. gave up
and came back inte the facility. A.M. continued to exhsbit agitaied behavior by
pacing and standing near the front door. He sventually went to sleep at 2 am. and
slept until noon on Sunday. When he awoke he refused his medications and refused
io eat.

7. On Sunday, April 13, 2003, Gray reporied for work on-the £:30 a.m. to
2:00 p.m. shift. Staff had advised him to enter the unit through an alternate door
because A M. had been monitoring the entrance doeor for an opportunity 1o escape
when someone enterad. The staff assigned to unit 17 on April 13, 2003, were Gray,
Clement, Luckey, Remy Ocampo, Randy Burlon and Salazar. At around 12:30 pam,
Burton and Salazar left the unit o escort chents to the snack bar. Luckey had
escortad 2 client to the showers and was returning to the unit’s technician station.
Grav, Clemem and Ocarnpo were in the techniclan statien. Clament was the med-
person, in charge of dispensing medications. She was in the back of the technician
station, in the “med room,” working on charts.

B. AL, wes continuing io pace in the hallway outside the techmcian
station. Ocampo had just gone out the right door of the {echnician station and was
holding her kevs in her hand io lock the technician station door when A.M. grabbad
QOcarnpo's kevs. Gray heard Ocampo scream “Rick, he has my keys!” or words to that
effect. Gray ran ow the right door of the technicien station.and saw that A M. was



holding a restrain: key and was allempiing to stab Ocampe. Ocampo was backing up
agzainst the wall holding her stomach.  The restraint key is 2 key with a kailfelike
appearance approximately one and a half to swo inches Tong with a shaft ending in a
soint. Gray told A.M. to give him the keys. AM. tried o slab Gray with the restraint
zey. Gray backed away and soundsd his alarm, summoning help [rom adiacent units.
Al this point, fuckey was coming up the hall. Gray told Ocampo, Luckey and
(lement ta go into the technician station and lock the door, Clement, Ocampo and
Luckey stayed in the technician station until ather siaff amvived several minutes latsr,

g, Meanwhile, A M. had walked toward another chent. V.M., who was
sweeping the fioor with 4 push broom, V.M. was soproximately & feet tall and close
to 300 pounds. AM. stabbed V.M. with the restraint key, in V.M.'s arm, chest and
side. A.M. then tumed 2nd headed down the other end of the hailway toward another
client K.B. K.B. had seen A M, stab V.M, and as A.M., approached K.B., K.B. hit
A.M. in the head. ¥.B. was also a lacge man, aporoximately six foot {our inches tail
and weighing closz ta 300 pounds. AM. turned around and started walking up the
nallway back rowards the technician ration, :

G, As AM. approached the technician staiion Gray confronted A M. in the
qallway, AM. attempted te hit Gray and tore his shirt. A.M. turnad back down the
nallway and Gray Jollowed him, with V.M close behind. K.B.came up to A.M. and
hit biet wo more dimes with uppercud punches, Gray was concormed that KB, and
WM, who werz both large men, wouid seriously hurt AM. Gray was also concerned
that A, wouid continue to stab stafl and clients with the reswaint key. Gray jurnped
o A, s back, with his right arm around A M.'s shaulders. Gray usad Ins left hard
ro ward off KB, A.M. who was taller and neavier than Gray, hbent over at the waist
wider the weight of Gray, Gray's feet came off the ground. The two became
unbalanced and feli to the floor,

When they hit the floor, Gray remained on A M."s back. CGray's entire body
lay on AM. K B, came around to the front of the two and attempted o pick up
AM. s head to smash it on the ground. Gray protected A M. "s head by placing his
right arm under A.M.'s lef: ear, so that Gray’s arm was between A M."s head and the
floor. AM.'s head was turned to the right and Gray could see him breathing. Gray
ried to commurnicate to him that he needed tw ca.m dowr. A.M. tried to bite Gray’s
bicep and Gray moved his right arm so that AM.'s chin was or ton of Gray's elbow.
AN was strugeling 1o arise and was trying to throw Gray oft his back. '

Gray was lving on the loor with his body lying fell length on AM.’s back
and with his right zem under A3 head for about two minutes when Buriar and
Reitzel arrived in responsc ta the alarm. Gray remained iyving on AM.'s back, wilh
his right arm around A.M. s neck and Gray's tight hand holding his own [efl hand.
Gray told Reiizel to get the keys from A M. Reitzel wrestled the keys from A.M.s
right hand. Reitzel then grabbed A M.'s right arm. turnec toward the wall and held
A.M.7s right arm ir: place, in the manner prescribed tn the ATCM srotocols. Burton



grabbed the left anr and faced mic the haliway, in the masnner prescribed in the
ATCM protocols: Salazar arrived and graboed A ML.s right leg, also in the manner
prescribed in the ATCM protacols, Either chent V.M. or another staft mermber
grabbed the other leg. Gray called out for restraints and remeined ot A M.'s back
while Luckey deliversd the resirainis and assisted in placing the leg restraints orn
AN, AM. continued Lo oy to throw Gray off his back. Facility pelice officers
mrived on the scene. An arm restraint was placed on A M s Ieil wrist,

The staff atlempted 10 pass the arm restraints from A.M. s left wrist Lo the
right wrist while Gray remained lying on top of fim. Gray pulled up on AM. o
allow the restraints to pass underneath AM., from his lefi 1o his fight side. At this
point, Grav noticed that A.M. had stopped struggling. Gray got off A.M. Gray had
been ying an A.M.’s back for five {o seven minutes. A M. was rolled over and was
not breathing. CPR was initiated. A.M. was transported to Sierra View Hospital
where he was pronounced dead. '

11.  An autopsy was conducled by Gary A, Walter M. D on April 13, 2003,
Dr, Walter established the cause of death as “cardiac dysrhythmia due to pralonged ]
left carotid artery compression,” Dr. Walter commentied thas “the cause of death
appears 10 include an clement of asphyxia with vagal inhibition.” Dr. Walter noted
that “there is a regioh of left supra-thyroid soft tissue hemorrhage overlying the
inferior larvix/superficia) trachea in this region.” He also noted that “the lefi mid
carotid artery showed a region of surrounding soft tissue hemorrhage.” The Deputy
Coroner concluded that “decedent expired as a result of Porterville Developmental =
Center staff attempting to restrain him during assaultive and combative behavior and
his death is classified as accidental ™

Allesations Againsi Gray

i2. . The Accusation alleges that Gray's actions in containing A.M. were
incompetent, grossly negligent and constituted excessive force, mistreatment and
abuse of A M. Complainant offered persuasive expert opimon that Gra}f 5 action
attempling a one-person contajnment was in. violation of ATCM training and that the
standard of care for psvchiatric technicians is to follow ATCM protocals. Expert
opinjon established thar Gray substanually deparied from the standard of care
ordinarily possessed by and exercised by a reasonabie hicensed psychiatric technician
by: (1) jumping on AM.'s back; {2) remaining on AM.'s back for five to seven
minutes; and [3) placing his right arn under ALM.'s neck.

Gray contends that he had no choloe but to Jump on AM.'s back in order to
protect hum from approaching angry clients and to prevent A.M. from stabbing other
people with the keys he was brandishing. A.M. could Have seriously injured someone
with the kevs. Gray believed he was.alene in addressing the.crisis, as he had only
small wornen on his unit at the time and he beheved they could not contain AM. He
understood that it might take a few minnies for statiers to arrive {fom other unsts to
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assist in a containrment and felt he had to take acticr. He felt he could not 1o talk
to A M. because he was deaf and could not safely get into a pesition ir front of AM,
hecause he would be between AM. and his attacker K.B.

The evidence is persuasive that Gray acted raskly, impulsively and with: poor
judgment in jumping on A.M.'s sack. He ignored the ATCM protocnls and ignored
the fact that Clement and Luckey were also trained in ATCM protogols. He should
have ssked for Clement s and Luckey's assiatance, The evidence is thal Gray had
activaled his alarm and he could count or: other staff 1o assist him in a minuts or so.

Ewven if Gray had acled appropriately in jurping on AM.'s back, rermaining on
A M.'s back for several minutes after Reitzel and Salezar arrived and secured AM. s
artns was grossly neghigent, incompetent and constituted excessive force. At hearing,
Gray offersd the explanation that he was unable to get off A.M."s back withou
stenping on Reitze! or Salazar. Gray was not credible. The evidence is persuasive
t1at Geay remained “pancakec™ on AM."s back without making any aitetnat 1o rise,
in at offort 1o keep him dowr: on the floor, even after facility police had armived.
Further, Grav's action of kesping his right aom arouad A M. s neck during the entire
containment was grossly negligent, incompetent and constituted excessive force.
(yray testified that kis arm did nat put pressure on AM.s airway or throat ard that
(jray supported his own body weight with his elbows 1o avold pulling pressure on
AN This testimony was not credibie. It is not credible that Gray couid maintain a
pasition lying lengthways on A M.'s back, with his right anm around AM.'s head and
necl arca, and support his weight with his elbows, The witness statements do aot
support Gray's t2stimony, and the autopsy report identifizs hemorrhaging at the
‘nferior sarvry sunerficia: rachea and the Jelt mid caratid artzry. the arees where
A0, s head and necl came in condact with Gray’s right arm,

While the evidence is ¢lzar thal Gray’s aclicns in jumpilng on AMLs bacl,
remmaining on his back and piacing his right arm around Gray’s neck were grassly
negligent, incompetent and constitured excessive force, the evidence is also clear that
Gray had no malice toward A.M. and had nc intent to harm him. Rather, Gray's
intentions, however misguided, were io protect A.M,, the staff and ather patients.

Allegaiions Againsi Reitze!

13.  The Accusaiion alleges that when Reitzel anived on the scene, he saw
Gray lying an AM."s back with his arm around A.M.'s neck. He aiso saw that A.M.
was struggling. The Accusation alleges that Reitze! should have recognized that Gray
was not using an approved ATCM containment procadure ang should have intervenad
{o ensura that proper containment procedures were [ollowsc. The Accusation alleges
that Roitzel's faliure o intervens constivaed grass neglivence. incompelence 2nd
constituied vse of excessive foree, mistreatment and d,b.me of AN,



Complainant offered persuasive expert opimor that Reitze! subsiantially
departed from the standard of care ordinarily possessed by and exercised by a
reasonable licensed psvchiatric technizian when he did not advise Gray to get off
AM.’s back and neck er suggest an allernale method of containment which complisd
with ATCM protocols. Complainent did not prove that Reitzel, hunself, used
excessive force o7 mistreated or abused A M.

The Accusavion [urther allages that Rettzel committed acts of dishonesty in hus,
interviews with investigators following the incident, It s alleged that Reitzel gave
“inconsistent.and differem versions” of the pesition he was in and the positien Gray
was in during the containment of client A M., and that his account was “in total
opposition to the account of events by PT Gray.”

Al the cutset, 118 recogmzed that Reitzel's version of the respective positions
of himself and Gray during the containment of A.M. were in conflict. The fact that
Reitzel's account was “in total opposition to the account...” given by Gray, or anyone
else, does not, in itself, constirute grounds for an atlegation of dishonesty. The fact
that their statements were in conflict dees not mean that Rettzel was dishonest. The
inguiry here is whether Reitzel's statements to investigators were dishonest.

Reitzel was inlerviewed on April 30, 2003, by tweo investigators, Robert
Friedmar, Senior Special Investigator with the Department of Developmental-
Services and Special Investigator Joe Baumgardner, who was employed by with PDC.
Reitzel had a union representative accompany him. Reitzel was advised he was being
questioned as part of an official investigation and he was directed to. answer all
questions honzstly and completely. He was advised that his refusal to answer, or any
- type of evasion, deception, dishonesty or lack of cacperation could constitule
_ insubordination and/or inexcusable neglect of dufy and result in disciplinary achion up
to and including dismissal from his ermployment. He was advised that his statements
and the evidence gained by reason of hus statements could not be used in a cnmlnal
proceeding. Reitze] agreed that he understood the advisernents,

Relize] related that he arrived on unit- 17 about a minute to a minme and 2 half
after he heard the alarm. Luckey met him at the door to unit 17 and pointed down the
hallway. There he saw a couple of clients and Gray on the floor with AM. There
weare no other stall members there. Reitzel told investigators that A M. was lying on
his rght side with his right hand tucked under his body. Reitzel had o dig the keys
out of AM.'s right hand. Reltzel told invesiigators that Gray was not on top of AM.
and was not lving on A.M.'s back. He demonstraied Gray's position with Gray
crouched on his knees over AM.'s head, with his hands securing AM.'s head. Reitzel
said he did not see where Grey's.arms wers 1n relation to A M.'s head. As soon as
Reitzel got the keys from AM. he graspsd AM.'s righl arm, secured it, and looked
away from A M. so that AM. could not spit on him. He assumed that arher people

secured AN s l2ft arm and Jags bacause A M, was moved from g r10ht gide into a
prone positlon.



During hig interview, Re'tzel conceded that (ray could heve gotten on A M.
back after Reitzel secared A.M.'s right arm. However, Reitzel stated he would not
have scen Gray get on AML's back becavse Reitzel's face was turned away from AM.
1.zter in the ‘nierview, Reitzel stated thal when he first got to the seene ne “wasat
gspacially iooking 1o see where this person {Gray| was in particular.” He aga'n
acknowisdaed that Grey could have gotten onto A M. 's haclk when they had gone into
prone conteinmens, but he &id nol sze thal and “wasn't aware orthe particulars ¢ [
wnat Rick was par L]Eu;arlx domng.”

Later in the interview, Reiteel was wold that is recollection of where Gray was
when he armived ob the scene was inconsistent with other accounts. He was “giver an
eoportunity to think about it.” Reitzel then explained and described Gray's position,
Grav's hody was positioned aver A M.'s body so that “he would have hac to have his
side possioly om top of aim coming around the front - 1o the head.™ He zlss described
Gray's arms as lucked up vnderncath A M.z head with the hand of ane arm grabbing
the wiist uf the other. (hfford then asked him, “Is it true that when you walked onto
tie unit and assessed the situation Rick [Gray] was at the head as vou described
originall¥?" Reitzel resaponded, *Weli, when I say he was at the head, [ mean he was
in front of the head and the head area and the upper bady and ihe shouiders across the
Dack.” “He may have been more around him than [ stated before. ™ When asked what
ae meant by “around,” he stated, “Well, more wrapped around his read ar=a." Later,
after investigators wid Reitzal that thiz was a death investigation and a setious matter,
they askad him “Isn'l i true that Rick was never ap ir that posiion by bis head the
way you deseribed 1 earlies”™ Afier clarifving the question. Reitze] answered “ves”
and *] want to help vou out here.”™

At hearing, Reitze, testified that when he arrived on the scene he saw Gray,
not on A M.'s back, but holding ais azad in the aosiuon he descrsbed in his staiement,
He exnlained that he had been badgzered during the interview, was exhausted. and was .
Just trying o give the investigators what they wanted. A rcading of the transeripl of
the investigational interview confirms that Reitzel was ropeatedly questioned and his
version of events was continuously challenged by the investigators. The transeripl
demonstrates Reitzel's halfheariad agresment with investicators that he had not seen
Gray crouzhed by AM.'s head when he arrived at the scene, Flawever, the iranseript
zizso reveais Rziizel's evasiveness during the entire interview. Furiber, Rantzel's
descriprion of Grav's position wher Reitzal damived on the scene is simply not
credible, and it is not credible tagt Reitzel cowld have been mistaken. Reitzel stated
lhat A M. was strugpling to get up when Reitzel arvived, Yet he alsa staizd that (zrav
wag crouched oy A ML's head and thers were clients at A.M.'s feet. [1 s no? credible
that A.M. would have needed to struggle 10 get up i Gray had been standing,
ceouched over his head, with clients at his feet. Later, Reitze! indizared Ciray was
actuaily holding A.M.'s head, and 11 is also not credibie thal this restrain alone, with
clients holding the feet, would have kept A.M. on the ground.
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Further, at hearing, Reitzel was asked if he sver saw Gray.on AM.'s back. He
responded that “whsn we were getting off JAM.] and 1 turned he [Gray| was can‘mg
off the back 50 at some paint ] assume he was on [A.M.'s] back.™ This response is in
sharp contrast 1o his statemetis during the inlerview that he never saw Ciray on AMs
back or sven felt his presence there.

Finallv, the awdencc iz ciear that Gray was on A M.'s back during the entire
u@ntmmnm and not erouched over A.M.'s head. [tisnot credlb]e that Reitzel did
not see that.

Allegations Against Salazar

14.  The Accusaiion alleges that when Salazar amived on the scene, he saw
Gray lying on A.M.’s back with his arm around A.M.'s neck. He also saw that A M.
wag struggling. The Accusation alleges that Salazar should have recognized that
-Cray was nol using an approved ATCM containment procedurs and should havs
intervened to ensurc.that proper contaiament procedures were followed. The
Accusation alleges that Salazar’s failure 1o intervene constituted gross negligence,
incompetence. wse of excessive force, mistreatment and abuse of A M, '

In his stalement 16 mvestigators, Salazar admitted that he saw Gray on AM.'s
back with his arm around A.M. s neck. Complainanst offered persuasive expert
opinion that Salazar substantially departed from the standard of care grdinarily
possessed by and exercised by a reasonable licensed psychiatric technician when he
did not advise Gray to get off of A.M.’s back and neck or suggest an alternate method
of comtainment which comphied with ATCM protocols. Complamant did not prove
that Salazar, himself, used excessive force or mistreated or abused AM.

Allegations Against Clement

15, The Accusation alleges that when Clement heard Gray sound the alarm
‘she remained in the technician station until other staff members responded o the
alarm. The Accusation alleges that she did not assist Gray by responding.io the
alarm, as reguired by PDC policies and procedures and her training as.a psychiatric
technician. After several minules, Clement weni down the hall and saw Gray on top
of AN, with his arm arcund ALM.'s neck. The Accusation alleges thal Clement
should hzve recognized sthan Gray was not using an approved ATCM containment
procedure and she shoulé have intervened to ensure thal proper contamnment
procedures were fotlowed. The Accusation alleges that Clement’s faliure to intervene
constituted gross negligence and incompetence.

Complamant offered expert apinion that Clement substantially departed from
the standard of care ordinarily. possessed by and exercised by aTeasonable licenssd
psvehiatric techmician when she siaved in the techrician station and did not assist
Giray with A M. She further substantially departed from the standard of care when
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she did not advise Grav to get off of AM.'s back and neck or suggest an zllertale
mathod of contatnment which complied with ATCM protocots.

FEespondents offered cxpert testimony o the effect that Clement used her time
“appropriately™ by caliing for assistance and then walking down the hall 1o ask Gray
whether he nesdzad a restraint order, Respondents’ expert also offered the apimon tha
Luckey and Ciement, because of thair small stature and light weight, might not have
heen usefic in Aolding A.M's arms down in the containment, although they could
Lave agsistad in holding A.M.'s legs down.

The evidencs s parsuasive that Clament was trained to assist in situaiions like
the one that presented hers, and that she had a dugy to assist Gray, She could have
assigted in a varicty of ways to attempt 1o diffuse the situation. or if necessary, assist
Gray 10 contairing AM. in 2 safe manner. Clement substantiaily depaned from the
standard of care when she faiied to assist in the safe handling and containment of
AN, The svidencs is persilagive that Clement substantiaily ceparted from the
standard af care by [wiling to ell Gray to get off A.M.'s back or suggmt an alternaic
method of containment whick complied with ATCM protocols.,

The Accusation 2lso alleges that Clement committed acts of dishonasty during
mtervisws with invesiigators, in that she gave inconsistent and different versions of
what occurred and her rendivion was in total opposition to the accoun: of events given
by Gray and others present. Clement, in her statement to investigators on a May 3,
2003, stated thart after help arrived and she knew that A.M. was probably comtained.
she walked down the hall to ask whether they needed an order from the physician lor
niacement of restraints. She was not “paying a lot of attention™ to who was
sositionsd wheare, and she remembers Gray being on AM's left side “hut | don't
remember i’ he was laying across his back ornot” Gray then told her 1o get the
rastraint order. There was no direct evidence (o impeach Clement's assertion that she
coutd not 12l who was pesitioned where, But, the interence can properly be drawn
that because Clement actualiy spoke with Gray when he told her to get a restraint
grder, she must have seen where he was positioned, and he was on A M 's back. For
these reasons, the evidence 13 persuasive that Clement wags dishonest in her stalement

to mvestigators.
Ailegaiions Against Luckey

16,  The Accusation allegss thal when Luckey heare Gray sound the alarm,
rather than zssist a coworker by responding te the alarm as is required by PDIC
policies and procedures and her training as z psychiatric technician, she retrsatad ta
the technician station. She remainec in the technician station unt! other staif
members responded io Gray's alarm. She opened the door to the technician siaticn
and heard somzone t2l] her to bring the restraints. She brought 1he restraints and
aszisted in putiing them an A.M.'s izgs. The Accusation alleges that Luckey should
have corumunicated with fellow staff mermbers on an appropriale cantalnment
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procedure and strategy for containing A WL and that she failed to follow PDC policies
and:training i, thal she neglected {o perform her duty to protect thf: Sate‘w and welfare

of A.M. The Accusation alleges that Luckc} 5 failure to intervene Cn}nstltutud BToss
necho ence and incompetence.

Complainant offered expart opinion that Luckey subsiantially departed from
the slandard of cars urunanl} possessed by and exercised by a reasonable ll,censed
psychiatric technician when she staved in the techinician station and did not assist
Gray with A.M. The evidence is persuasive that Luckey was trained to assist in
situations like the one that presented here and that she had a duty to assist Gray. She
could have assisied in a varjsty of ways to atempt 1o diffuse the situation, ar if
necessary, assist Grav in containing A.M. ir a safe manner. Luckey substantially
departed from the standard of care when she failed to assist in the safe handling and
containment of AM. The evidence is persuasive that Luckev also substantial]y
departed from the standard of care by failing to tell Gray to get off A.M.'s back or
suggest an allernate method of containrent which complied with ATCM protocals.

Respondsnis offered expert testimony to the effect that Luckey used her time
“sppropriately” in the technician slation, bringing Ocampa inta the technician station,
calling for assistance, and then bringing restraints to the scene of the containment and
applying them to AM.'s legs. Respondents' expert also offered the opinion that .
PEuckey and Clement, bacause of their small swature and light weight, might not have
been useful in holding A M.'s arms down in the containment. However, he Ir_e-stiﬁt_ad _
on cross examination that they could have assisted in holding A.M.'s legs down. The
evidence 15 persuasive however that Luckey should have acted according to her
ATCM trdining. Instead she retreated 10 the technician slation and staved there out of
fear. Rathertharleaving Gray alone with A.M., she should have worked with Gray
- and Clement.to form a plan to handle A M. safely until help arrived.

The Accusation also allepes that Luckey committed acts of dishonesty during
interviews with investigators, in that she gave inconsistent and different versions of
what occurred and her rendition was in total opposition to the account of events given
by Gray and.others. Luckev. in her staternent to-investigators on a-May 1. 2003, said
that ghe never saw Gray on A M.'s back. 5he said that, mitlally, Gray told her to take
Ocampe into the lechnician station. When she tried to exit the technician station,
Gray told her to get back inside. She slayed inside the technician station and when
she heard a loud boom she called the factity police. She did not gel through
mmmeadiately and had to call again, She finaliy reached the operaior and told the
operator they needed help on unit 17, When other siaff arrived in answer w Gray's
alarrn, Luckey opened the techniciar siatlon door and looked down the hall. When
she looked down the hall Gray yelied to her 1o get the restrainis and she noticed that
Gray was standing. When she brought the restraimts A M. was on his stomach on ths
floor. Shetold mvestigators she did not know where Gray was butthat he was "down
there somewdiere. L'don'tknow where. At least | think he was. T didn't - I den't
know ™ AL ML was struggling while she was trying to put the restraints on him.  She
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statad chat ske had asked everyvone where Gray was when she began puling on leg
regtraints because she wasn't sure where he was and she couldr': really sce where he
was. People kept saving “thers” and she asked “wherc?" She stated that thore were
sn mary people around thatl she was noi sure where (ray was,

The evidences is persuasive that Luckey was dishonsst in her responses o the
isvestizetors when she told them she did not know where Gray was and did not see
kim on top 0f AM. It is not credible that she could have struggled with placing leg
restrzintg on AM. for several minutes and not scen Gray lving on top of AM,

Indeed, Gray's legs, aithough shorter than A.M.'s, would have been in lhe arez arpund
where Luckey was applying the restraints. '

Because the evidepce is persuasive that Fuckey saw Gray on top of AM, the
evidence is nersuasive (hat Luckey substantially deparied fromn the standard of care hy
failing to advise Gray Lo get off AM.'s back or suggest an alternate methed of
containment which compiied with ATCM orotocols.

Factors in Justification, Mitigation, Aggravation and Rehadilitation

17.  Asset forih above, respondents have subjecicd their psychiatric
technician licenses to discipline. However, in consideraiion of what. if any, discipline
should be Impased, ficensees may introduce svidence of exisnuating circumslances.
Licensecs may inroduce evidence whick tends to show justification and mitigalion,
a5 well as evidence of sshahilitation. {Araesor v Fox (1980) 28 Cal 5d 440, 449
Complainant may introduce evidencs of aggravation.

18, Inaggravation, A.M. di=¢ as a result of improper containment. Alsc in
aggravation is the fact that respondents acted in complete disregare of thelr traiung
and professionat standards. Also in aggravation, in respeet to Reitzel, Clement and
Luckey, is the fact that they were evasive and lacked candor in their statements to
imvestigators. All the respondents, with the exception of Salazar who did not appear,
were less than candid at hearing as wall. Reitzel, Clement and Luckey maintained
that they did not see Gray lying on top of AM. Gray contradicted his statements 1o
investigators, in an effort to minimize his responsibiiity. For instance. he testified that
he pever jumped on A.M.'s back. n his stalement to investigators, he clearly
described the fact that he jumped onto A.M.'s back and he introduced that phrase into
the conversation. [n his statements io invesiigators, be admitted he had heen lying on
A M s back the entire time of the containment. - During tsstimony at hearing he began
1o speak in terms of ying on the right side of A Mz body.

10, There are multiple extencating circumstances thal contribuied to A M. s
improper containment and resulting dzath. Foremost s the failure of medical
sersonnel at PDC to respond to staff notification that AM., a dangerous and
osyehotic client, was not taking his antipsychotic medication. The problem was
compflicated by the {act that unit [ 7 housed some of the largest and heaviest clients,
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who were also the most combative, That unit was statfed with threg women who
weighed less than 123 pounds, twa of whom were over 60 years old. Angther
extonuating circumstance is the fac that AM. was deaf and mute, ang il was
therefore very difficult 1o reason with him. It was only natural, in the situation that

" unfolded here, for staff ra fear for their own safety. All of these factors mli:lgate the
fact that Gray attempted o contain A0, himsclf, and mitigate the fact that Clement
and Luckey did not discuss or participate in a proper containment, These factors do
not, however, mitigate the fact that Gray remained on A.M.'s back when staff began
arriving, and the kevs were removed from A.M.. and thm do not mitigate the fact that
Clement, Luckey, Reitzel and Salazar did not interv ene ai.thal point for A M.'s safety.

20.  Salazar did not appear and did not introduce ary evidence of
rehabilitation. His psvehiatric techaician license expired in 2006 and has not heen
renewad.

21. - Inrespect to rehabiiitation, the Accusations were filed apainst
respondents almost five years after the death of A.M. There was no evidence that
respondents had any prior.or subsequent discipline action-taken by the board.
Luckey, Clement, Reitzel and Gray have continued to work as psychiatric techmceians
since that time. Luckey retirad from PDC, with disciplinary charges pending, but was
retained as 2 retired annuitant and has been working part time at PDC. Clement toak
a psvchiatric technician position with the Department of Corrections and
Rehabilitation. Reitze]l and Gray remained at PDC after a peried of suspension.
Witnesses testified on behalf of these respondents, affirming that they are
conscientious and effective in the performance of their duties. All continue to take
regular yearly training on ATCM and effective intervention lechniques. Due to the
delay in filing the Accusations, respondents have had the oppertunity to demonstrate
a five and a half vear peried of compliance with statutes and regulations governing
the practice of pgychiatric lechnicians and compliance with the rules and regulations
of the facilities in which they waork.

L osts

hn

22, .Compiainanl submitied costs certifications in the following amounts:

Gray - $16,107.50 comprised of the legal work of three attomeys and other
staff from January 23, 2005, to the daie of the bearing and totaling 96.5 hours
of work tn 2003, 56 hours ol work 1n 2008 and 29 hours of work in 2007,
inciuding 7 hours of pleading preparation.  Complaint also offered & cost
certification for Investizative services in the sum of $2,897.50 (1.5 hours at
$144 per hour and 15.5 hours at 5173 per_bour,)

Clameni - $13,733 comprised of the legal work of three attorneys and other

staff from January 23, 2005, to the date of the hearing totaling over 84 hours
of legal work. Campla.lﬂ_ant also offered a costcertification for investigative
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services in the sum af 3307050 (1.5 hours at 5144 per hoer and 6.5 ours at
$173 per hour).

Luckew- $12,555.75 comprisad of the legal work ol taree aulomeys and other
ataff from August 30, 2006, Lo the date of the hearing totaling over 73 hours of
legal worlk.

Reitzel- $14,720.50 comprised of the legal work od thrss attomeys and other
staff from Fehruary 17, 20032, ta the date of the hearing totaling over 99 hours
of Jegat work. Complainant also offered a cost certification for investigative
services 10 the sum of $2,557.50 (1.5 hours at §144 per hour and 12,5 howres 20
S173 per hourh. :

Salazar- =10,925 50 comprized of the lega: work of three altoreys and other
slafl from January 25, 2005, 1o the date of the hearing totzling over 71 hours
of legal work., Complainant alzo offered 2 cost certification for Investigalive
services in the sum of and lavestigative services (1 the sum of $3,344.50 {one

hour at $144 per hour and 18.5 hours at $173 per hour)
The enuire coat bil! for investigation and presecution o1 the case againsi 21
respondents is 579, 906 .25,
LEGAL CONCLUSIONS
1. Business and Prelessions Code” section 4520 provides that the Board
rmay discipiine any licensed psychiafric technician for any reasen provided in Articie
3 {commencing with section 4324 of the Psvehiatsic Technicians [aw. Section £521,
provides:
The board may suspend or revoke a license fssued
under thts chapler [The Psyebiatric Techoicians Law

(section 4200 et seq,)| for any of the following:

{a} Unprofessional conduct. which includes, but (s not
lirmited 1o, the following:

{1} Incompetence, or gross negligence in carrying
oul usual psvehiatoc echnician functions,

-9

Al stetstory references are 1 the Califorria Business and Prefessions Cods unless atheswise indicated.
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(i} The use af cxdessive force tpon or mistreatment or
abuse of any patient..,

5. -1

i} The commissicn of 2ny act invelving dishonesty.
- whern tnat aciion is substantially related to the dutiss and
funclions of the licensee,

b2

California Code of Regulations, title 16, section 2577, states:

Ag set forth 1n Seciion 4321 of the code, gross negligence 15
deemszé unprofessional conduct and is grounds for disciplinary
action, As used in Section 452} “gross negligence™ means a
substantial depanure from the standard of care which, under
sirnilar circumstances, would have ordinarily been exercised by
acompstent licensed psychiatric techrucian, and which has or
could have resulted in harm to the consumer. An exercise of so
slight & degree of care ag to justify the belief that there was 2
conscious disregard or indifference for the health, safety, or
welfare of the consumer shall be considered 2 substantial
departurs from the above standard of care.

kY

California Code of Regulations, title 16, section 25771, states:

As set forth In Section 4521 of the code, incompetence is deemed
unprofessicnal conduct and is grounds for disciplinary action. A3 nsed
in Section 4321, "incompetence” means the lack of possession of and
the failure to exercise that degree of learning, skill, care and experience
ordinarily possessed and exercised by responsible licensed psychiatric
technicians.

4. (alifomia Code of Regulations, title 16, section 2576.5, sets forth
multiple responsibiliiies of a hizensed psychiawric technician. In pertinent part, this
section provides:

The licensed psychiatric lechnician performs services
requiring vechnical and manual skills which include the
foilowing

{a) Uses and praclices basic assessment (data
collsction), participates in planming, sxecules
interventions it accordance with the cars plan or
iregiment plan, and contributes 1o evalustion of



individualized interveruans relared to the care plan or
treatmant plan.

(ki Provides direct patientfcient care by which the
licensze:

“

{11 Pariorras basic aursing services as definad in
subdivision.ia):

.9

(37 Appiies communication skills for the nurpose
of patisnt/ciient care and education.

...

By

5 California Code of Repulations, title 16, section 2576.5, slalss in
partinent part; '

{a) A licensed nsveliatric technician shall safeguard

patients'/clients” health and saleiy by actions that include
but are not liraited ta tne [ollowing:

-9

i3} Performing services in gccardance with Section
125.6 of the Business and Prefessions Code,
{7 A licensed psvchiatric technician shall adhere to
standards of the prolession and shall incorporate ethical
and behavioral standards of professional practice which

imclude but are not Iimited o the fallowing:

{1} Mainraining current knowledge and skills for
safe and compsten! practics:

1.1

{c) A viclaion of this section constilules unprofessional
condust for purneaes of initiating disciplinary action.

Vialations e Gray

&, As gel forth in Factual Findings 1 throuah 132, Gray is subject o
disciplinary aciion under section 4521, subdivision (a] (1), as devined by Catifornia
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Code ol Regulalions, title 16, seclions 2276,5, 2076.0, 2377 and 23771, or the
grounds ol meompetence and gross negl igence.

7 As sat forth in Factual Findings 1 trrovgh 12, Gray is subject to
disgiplinary actlon uncer section 4321, subdivision (1) on the grounds he used
excessive torce Upon client AN

Violations by Reitze!

B. As set forth in Factuad Findings 1 throngh 11 and 13, Reitzel is subject
to disciplinary action under section 4521, subdivision {a} (1), as defined by Califomia
Code of Regulations, title 16, sections 2576.5, 2576.6, 2577 and 2577.1, on the
- grounds of incompetence and gross negiigence.

g, As set forth in Factual Findings | through iland 13, Reitzel is subject
to disciplinary action under section 4521, subdivision (n),” on the grounds of
dishonesty.

10, As set forth in Factual Findings 1 through 11and 13, Reitzel is not
subject o disciplinary action under section 4521, subdivision {1) (abuse/excessive
foree). This allegation is dismissed,

Violations by Salazar

11. * As set forth in Factual Findings 1 through 11 and 14, Salazar is subject |
to discipiinary action under section: 4521, subdivision (&) (1), as defined by California
Code of Regulations, oitle 10, sections 2576.5, 2576.6, 2577 and 2577.1, on the
grounds of ihcompetence and gross negligence.

12, As set forth in Factual Findings 1 fh.mugh 11 and i4, Salazar is not
subject to disciplinary achon under seclion 4521, subdivision (3} (abu.sefexcassu e
force). This allegation ts dismissed.

Fiolations by Clement

23, As sel forth ip Factual Findings 1 through 11 and 15, Clementt is
subject to discipiinary action under section 4521, subdivision {a)(1). as defined by
Califormia Code of Regulations, iutle 16, sections 2576.5, 25376.6, 2377 and 25377.1. on
the grounds of incompetence and gross neghgence.

* At hearing, the Accusations wers amandsd 1o correct refersnces to Busingss and P]‘leE.:,S]D"lb Code
section 452° ) subdivision (mh to subdivision (n).
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14, Asset forth in Factual Findings @ through land 15, Clement is subjsct
o disciplinary aciion under section 4221, subdivision (n), on the groungs of
dignonesty.

Violations by Luckey

230 Assetiorth in Factual Findings 1 through ] anc 16, Luckey 1= suhjsc
to discinlinary action under section 4321, subdivision (2).101), as delined o California
Code of Repuiations, tile 16, seclions 25765, 2376.6, 2577 and 253771, on the

orounds of incampetznce and gross negligence.

- la. As set forth in Factual Findings 1 through [ land 16. Luckey is subtect
to disciplinary action under section 2521, subdivision {n), on the groundsof
dishonesty,

Diseiplinary Considerations

17, The purnase of disciplinary procecdings is rot to punish Lcensess, bul
0 protect the public, The death of AM, was a grave and tragic consequence of
respondenis’ failures to foliow estabiished containment procecures. But, as set forta
in Findings : 7 through 2., there was sufficient evidence of mitigation ard
rehabilitation, particularly the passage of five and ane half years without incident, to
indicate that Gray, Clemenl. Luckey and Retizel no jonger nose 2 risk 0 clients.
However, the Nndings of dishonesty and whe continued lack of candor at hearing that
these respondents dispiayed, indicates 2 iack of complete rehabdiitation. It is thus i1
the best interest of the public that these respondents serve & orebationary perind under
termis and conditions designed 1o protect the public.”

* This detarminatior. is 'n accord with the guidance providsd by California Cade of Roguistions, ridls 14,
section 2324 and secnon 237900, whick provids in pertinznl part:

in reaching & decigion or a discizlinary action uader the Adminisorarive Procedurs At (Doveramarl Code
section [1409 et eeq.) the Board skall corsider Lhe disciplinary guidelines entiiled *Dissiplinary
Guidelines”™, (Rev, 67134071 which are herely incarporated by reference Deviation Mrom tnese puidelings,
incluzing the standard conditions of probatien. s approprice whers the Board. in s sole discretion,
determines that the facts of the particular case warrant suck a devialion - ot exampie, the prasence of

mitigating faziors; the zge o7 the case; evidentiary proklems.

In determining whether revocarion, suspersian of prazation showid oo knposed ik 2 given discinlinary
sctian, e foliowing factors shocld be considersd:

Mature apd severity of the acilz), offensals], ar orimeals) undsr considesation.
Acruzl or polantizl lam fo e nublic,
Actual or potential karr o any padenr.

Trvarzl! disciplingry record.
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18. . Alinough the faclors in mitigation apply to Salazar as well, Salazar did
net produce evideace of Tnﬂﬂbl]l ation. Thos, Salazar has failed to demonstrate that
he does not continue 1o pose 2 rigk 1o r:]Jams lelﬁ.ﬁdr license is expm:d However,
seciion 1138, subdivision (b, prow ides thal. F‘xplratmn ;jf ) 11&61’3;& shall not deprwe the
Board of jurisdictipn to proceed with a dhmphnan action durmg the pe:lmd within
which the license may be renewed, restored, reissued or reinstated. Under section

4545, the Board may renew an expired llcens_e al any tin1e within four years after the
sxpiration.

Assessment of Cosis

19, Asseijorln in Finding 22, the 1otal cost of investigation and
prosecution of this matler was established as $79,906.25, Section 123.3 provides ir
pertinent part that the Administrative Law Judge may direct a licentiate found to have
committed a violation or violations of the licensing act to pay a sum not o exceed the
reasonable costs of the investigation and enforcement of the case. Accordingly, the
tnitial inguiry 18 whether thess costs are reasonable.

Complainant représents that the billing was distributed among the respondents
on the basis of work done in connection with the charges against the vanous
respondents. Nevertheless, some of the charges appear excessive and appear to
overlap. For instance, the investigative charges tota! aimest $12,000, vet the bulk of
the investigation was conducted by investigators for PDC and the Department of
Developmental Services in connectior with actions by the-employer. Complainant's
investigator reviewed the extensive investigation record and prepared his own reports,
visited the site ¢n one occasion and conducted [imited interviews.

Crverall eriminal actions taken by any federal, state o1 local agency or cowrt.

Frior wamings on record or prior remediation,

Mumber andfor variety of current violations,

Mitigaticn evidence. .

in case of 2 criminal cenviction, comeliance with 1eTms of seriencs andfor count-ordersd probation.
Time passed sincs the actis) or olfense(st azoumed.

If applicakle, evidencs of proczedings to dismiss 2 conviction oursuam 1o Penal Code section 12054
Ceoperation with the Board and pther lgw enforcement or regulatary agensios.

Crher rehabilitation evidence.



The zost cartiications aise indicats that mueltiple 2ttornevs worksd on
pmpar‘m this matier for hearing. There appears o be an overiap o praparation in
that as new attorneys were assigned, they wers required (o become acquainted with
the case and state of the cvidence. Acditionally, thers zppears to be siznifican:
overcharges I certain areas of the billing. For instance, although the pleadiag in this
matter was almost identical for each afthe five resgondents, the biiling indicales 2
charge for at leagt 10 hows of work preparing the pleading, for 2ach respondent, and
6 houss for preparing the pleading against Gray. ]

The totzl cost of cloge to $80.000 is patent'y excessive given that: the
investigation undertaken in thiz matter was conducted in large part by other agencies;
this maller was prepared and reviswed multinle times aver three vears, by hree
different atlorneys; and although thers were Ave respondents, there was onlv ane
incident at issue. '

Accorcingly, the reasonabic cosls of investigation and proseculion of thess
matters is modified as follows:

Omly the attorney’s fees incurred by Jennifer Cady were conzidered as legal
faes. This reducad the legal fees to the following:

aray: - 511,613
Clement: S11,060
i uckey: $9.322
Reatzel: R
Salazar: #R.176

Further, the legal fees are reduced by 20% in an attemoi 1o sceour (or some of
the areas where nilling appears excessive {or fe task underteken and/os averlaps
uther charges.

Gray: : £9.303
Ciement: BB B4R
Luckey: 17457 .00
Reitral: 59,416.80
Salazar: £6.540.80

Pll"‘ﬂfl‘v' the i “S*]E,r.-[]"ﬁ services are recuced as foliows:

(ray: 2,807 reduced 10 2, U?/_ (eliminate 5 hours of 173 hours),
Clement; $3.070 reduced 10 82,025 (eliminate Nve hours af 18 hours?
Salazar: 3,344 530 reduced to 32,479 50 (eliminats five hours of 19.5
nours]

Reitzel: 5225150 reduced 1o 51,686,520 (eliminate five hours of' | 5
kours)

[
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After the appropriate reductions noted aboye, the iotal costs for the
investigation and prosecetion of the matter is $49,789.20. The amaount attributed to
each respondent is 23 fallows:

Crray:. F9.303 - 82,032 = 11,335
Clement: 8,548 — $2.025 = §10,873

Luckey: £7.457.60

Reitzal: $9,416.80 + $: 636 50=%11,103.30
Salazar: $6.540.80 + $2,479.50 = §9,020.30

20, I is determinad that the above modified costs of ipvestigation and
prosecution of this matter are reasonable under section 1253, However, the inquiry
as to whether lo impose these costs on respondents is geverned by the California
Supreme Court case of Zuckerman v. Board of Chivopractic Examiners (2002) 29
Cal dth 32 Zuckerman sets forth the [aclors to be considercd 1a determining the
reasonableness of impasing costs on a chiropractor disciplined by the Board of
Chiropractic Examiners. These factors should be applied to cost recovery schemes
applicable to other governmental agencies. - '

The Zuckerman cowt held that “the Board must exercise its discretion to
reduce or eliminate cost awards in & manner that will ensuee that ... [cast recovery]
does not deter chiropractors -with potentially. meritorious claims er defanﬁes_..ﬁ_'ﬂm
exercising their tight 1o & hearing.” The court established five considerations that an
agency musl take into account when assessing the amount to be charged. The court
sard:

[TThe Board must not assess the fiull costs of |
investigation .and prosecution when to do so will unfairly
penalize a chiropractor who has committed some
misconduct but who has used the hearing process to
obtain dismissal of other charges or a reduction in the
severily of 1he discipling imposed. The Board must-
consider the chiropractor’s “subjective sood faith belief
ir: the merits of his or her posizlon™ [Citation] and
whether the chiropractor has raised a “colorable
¢hallenge” to the proposed discipline {Citation. ]
Furthetmaore, as in cost recoupment schemes in which the
governmeni seeks to recover from criminal defendants
the cost ol their state-provided iegal representation

| Citation] ‘he Board must determine that the chiropractor
will be financially able 1o make later payments. Finaily
the Board may nol assess the full costs of irivestigation
and presscution wher it has.conducted a :
drsproportionately large investigation and prosecution 1o



provez that a chiropractor engaged in relatively Innocuous
miscondust.”

In thiz matier, respondents ware given the opportamly [ apply the Zuckerman
factars (o their situations and o argue accordingly. Gray, Clemen! and Reltzel
established that they had modest salaries and modest ‘amily incomes, Luckey
established that she is retired, receiving a small pension and Socia. Security, and is
working only intermittently al a modzst wags.”

The rerraining Zuckermarn consideralions are ofien intertwined. The agency
must assess a respondent’s “subjective good faith belief in the merits of jhis or 1er]
positions” and whether respondent “raised a colorable challenge ta the prongsed
diseipline.” A related consideration is whether there has been some miscanduct bu
the respondent has ugsed the hearing process to ablain dismissal of other charges or 2
reduction in the sevarity of the discipline imposed.

Here, the Accusations soughl revocation or suspension o3 bLoeensss and
imposition of costs.® As sel forth belgw, respandents, with the exception of Salazar,
were suceassful in obtaining a grant of probation rather than ar oulright revocation or
suspension. At hearing, respondents ratsed a colarabiz chalicnge, not io whether
there were grounds for discipling, but W0 whether revocation shouid be imposed, giver
the rurtigation presented and given the passage of fve and a half vears since the
incident, Additionaily, both Reitzel and Salazar ohrained dismissals of the charges of
clieml abuse. mistreatment and excessive force.

Accordingly, given the financial portraits of Gray, Retizel, Clemen: and
Luckex, the grant of probation and these responden’s’ good faith beliel that they had
sound defense of rmitigation, the costs of investigation and prosecution ol this maler
are further reduced by one half for these respandants and they may pay cosis 1
inziallment payments, as mare flly set forth in the Order.

“id alp. 45,

i of the serious drawhacks of the Zuekermas case is thal complainant is al a dizadwvantags in TebuTing
respondent’s financial claims. Ewven if a bifurcated procsading were institured, wherein respandert was to
procuce prool of his or her francial aosition and compiainant was sesrited Siscovery, the cost of 3uch &
proceeding might very well exceed the costs sought in the underheing aclien

¥ Another drawhack noapplving the Zuckermor factars iz that the Bvidence Code probibits irroduction of
svidenze of seftlement offers. Thus. the {finder of fact cannet go bevond Lhe penzlty sovght in the nleadines
in detzrmining whether respondent has achieved a reduction of the severity of Se discinling “imposed.”
Without informazion as to whal discinline the azency has oFered, &3 impossible for the finder of fact 1o
detzrrine whether respandent “has used the hezring process 1o obizin ... & reduction e the severity of the
diszipting impased.™



ORDER

: Psychiauic Technician License No. PT 19120 issued to EDWARD §.
SALAZAR iz REVOKED.

2. EDWARD S, SALAZAR shall pay the Bursau of Vocational Nurses
and Psychzatric Technicians, or s designee, the sum of $9,020.30

3, Pswehiatric Techniclan License No. PT 30937 issued T,D.R_ICH_._L"LRD
LOYD GRAY is REVOLRED. However, revocation is STAYED and a prtrhationar}'
license shall 2ssue for three (3) years on the terms.and conditions balow,

4, Psyehiatric Technician Licenss PT 24049 issued to JANETTE LYNN
CLEMENT 15 REVOKED. However, revocation is STAYED and a probatonary
license shail issue for three (3) years on the terms and condiions-below,

5. Psychiatric Technician License PT 20539 issued to LAURINE P,
LUCKEY 1s REVOKED. However, revocation is STAYED and a probationary
license shall issue for tnrﬂe {3} years on the terms and conditions below.

3 Psychiatric Techmician License PT 26367 issued to MARK STEH_EN
REITZEL is REVOKED. However, tevocation is $TAYED and a probationary
license shall issue for three (3) years on the terms and conditions below:,

CONDITIONS OF PROBATION
1. OBEY ALL LAWS

Each respondent shall obey all federal, state and local laws, including all
statutes and regulations governing the license. Respondents shall.submit, in
writing, a full and detailed account of any and all violations of the law,
including alleged violations, to the Board within five (3) days of occurrencs.

To ensure compliance with this condition, respondents shall submit
fingerprinis through the Departmeant of Tuslice anc Federal Bureau of
Investigation within thirty (30) davs ofthe effective dare.of the decision,
unless the Board determines that fingerprints were previously submltted hv the
raspondents ic the Board.

Each respondent shall also submit to the Board a recent 27 x 2™ photograph of
himselfherseif within thirty {307 days of the effective date of the decision.

It a respondest 15 under 4 criminal court order, including probation or parcle,
and the order is viclaied, #t shall be desmned a violation of these probation
conditions.
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COMPLIANCE WITH PROBATION PROGRAM

Fach reapondent shali fuily comply with the conditions of probztiorn
eatahiished by ‘he Board and shall cooperate with mepreseniatives of the Board
i its monilorng and investization of the respondenis’ compsiance with the

Probation Program:.

Upon successful complation of probation, » respandent’s license will be [ully
restorad.

SUBMIT WRITTEN REPORTS

Each respondent shall submit or cause to be submitled, aader peralty of
perjury, any written reports, declarations and verification of actions as required
kv the Board or its represenigtives. These reports or declarations shall contair
starernants relative 1o respondents’ compliance with all the corditions of the
Board's Program. Respondents shall immediately exsoute all relzase o
information forms as may be required by the Board or its representatives,

In the first report. cach respondent shall provide 2 list of all stales and
ter-itories whers hedfshe has ever beer iicensed as & vocational/praciical nurse,
paychiatric fechrician, or registered nurse. Bacn respondent shatl provide
information regarding the status of each license and any change in licensc
status during the period of probation. Each respoadent shall inform the Seard
{f liedshe apnies for or oblains a new nussing or psychiatric lechnician lizense
during the pariod of prabation, '

Bach respondent shall pravide 2 copy of the Board's decision to the reguiaiory
agency in every state and territory in which hefshe has applisd for or ho.ds a
vocational/practical nurse, psychiatric lechnician and/or registercd nurse
ficense.

NOTIFICATION OF ADDRESS AND TELEPHONE NUMBER
CHANGE(S)

Bach respondent shall notify the Board, ir. writing, within five (3] days of any
change in address or telephone number(s).

A respandent’s failure W claim mail sent by the Board may be deemed a
vinlatior of these probalion congitions,



il T*vI'lZ}’l"IFICi‘:LTIEZl*I’!»I OF RESIDENC‘} OR PRACTICIE DLTSIDL OF
STATE

ha she Jeuves C‘ml;ﬂ::rnla H) Iﬂbld': or practice n ancrlher St&lt‘ Permd;, t}f
residency or practice outside of California shall not apply toward & reduction
of this probation tme period., If respondent resides o1 practices outside of
California, the period of prabation shall be automatically extended for the
same time period he/she resides or practices outside of California. Bach
respondent shail provide writien notice Lo the Board within five (5) days of
any change of residency or practice.

Each respendent shall notify the Board, in writing, within five (5) days, upon
histher return to California.

6. MEETINGS WITH BOARD REPRESEN TATIVE(S)

Each respondent shatl appear in person al meetings as directad by the Board or
its designated representatives.

7. NOTIFICATION TO EMPLOYER(S)

When Eutrentl} employ ed ar applying ﬂ:rr ermployment in any csq:uau:ﬂ:;r M) any
heakth care profession, respondent shall notify hisher emplover of the
probationary status of espondents’ license. This notifisation to the
respondents’ current health care employer shall occur no jater than the
effective date of the Decision. Respondent shatl notify any prospective health
care emplover of his'her probaimna:rj status with the Board prior to daccepting
such ernployment. At a minimum, this netification shall be accomplished by
providing the employer or prospective emplover with a copy of the Board's
Accusation and Disciplinary Decision

The Health Care Profession includes, bur is not limited. to: Licensed
Vocational Nurse, Peychiatric Technician, Registered Nurse, Medical
Assistant, Paramedic, Emergency Medical Technician, Certified Nursing
Assistant, Home Health Atde, and all other ancillary technical hzalth care
positions.

Fach respondent shall cause each health care emplover io submit to the Board
all pericrmance evaluatiens and any other emplovment related reports as
reguited by the Board., Each respeondent shall notify the Board, in writing, of
any difficulty in securing smployar reports within five {3) days of such an
g2vent



Lach respondent shall rotify the Board, in writing, within Nve (5] davs of anv

. change in empleyment status. Each respondam shali notify the Boarg, n

writing, i nefshe is terminated or separated, regardless of cause, from any
nuraing or hiealth care related craplovment witk a full explanation of the
circimstances surrounding the termination or separation.

EMPLOYMENT REQUIREMENTS AND LIMITATIONS

Respandents, Gray, Reitzel and Clement shali work i his‘her licens=d
cgoacify 1n the slate of Californiz. This practice shall consist of no less than
six (6) continuous meonths and of no less than twenty {20} hours per week.
Respondent Luckey shall wark in lus‘her Hesnsed capacity in the state of
Califorma. 17 Luckey wishes to remain relirsd. she zné the Board shall
eslablish & mirimum tevel of hours of empiovment o aliow hor to moct this
IrEguivement.

Respondents shall not work for 2 nurses’ registry or in any private duy
pOSITIoN. & l2mporary nurse piacement agsncy, as a faculty meamber in an
accredited or approved school of narsing, or as ar instructor e 2 Board
approved continuing education course except as approved, (= wriling, by the
Board., Responderts shali work only on a reguiarly assigned, i¢entified and
predetermined work site(s) and shall not work in a float capacity excent as
approved, inwriting, by the Board.

Respondent Luckey may remain in the capacity as a retived annuiant serving
the PDC. :

SUPERVISION REQUIREMENTS

Before commencing or continuing employment it any aealth care profossion,
gach respondent shall obtain approval from the Board of the supervision
orovided 10 the respondents while emploved.

Respondents shall not function as a charge nurse {i.e., work 1n any healthcare
setting as the person who oversces or directs Lcensed vocationzl nurses,
psyechiatric technicians, certified nursing assistants or uniicensced agsistve
persannel} or supervising psychiatric technician during the period of probation

excent as approved, 1n wrinng, by the Board.



10.

11.

12,

COMPLETION OF 'ED LUCATION AL COURSL(S)

Eagh respondent, al '11k pr.her cwn expcmu shall enrol! and su:cessfulh
complete a coursels) substantialiv related 1o-the u::ulatlcmf (s} no later thcm the
end of the first vear of pmbatmr One of the courses rc:spc:ndems shall enrol:
in and complete shall be a course which focuses on ethics and integrity.

The coursework shall be in addition to that required for license renewal. The
Board shail notify the respondentz of the course content and number of contact
hours required. Within thirty (30} days of the Board's written notification of
assigned coursework, respondents shall submit a written plan to comply with
this requirement. The Board shall approve such plan prior to enrollment in
ary course of studwv.

Upon successful completion of the course, respondents shall submit “original™
compiclion certificates 1o the Board within thirty (30} dayvs of course
compietion.

MAINTENANCE OF VALID LICENSE

Each respondent shall, at all times, maintain an active current license with the
Board including any peried of suspension,

If an initial license must bz issued (Statement of [ssues) or @ lmensu is
reinstated, probation shall not commence until a Hcense is issued by the Board,
Respondents must complete the licensure process within twa (2) years from
the effective date of the Board’s decision.

Should a respondent’s license expire, by operation of law or otherwise, upon-
renewal or reinstatement, respondent’s license shall be subject to any and afl
conditions of this prcrbatmn niot previously satisfied. |

COST RECOVERY REQUIR-E-MENTS
Respondents shall pay to the Board costs associatad with its investigation and

erforcement pursuant to Business and Professions Code section 125.3, the
arnounts that fotlow.

Gray: £3,667.50
Clement: Sa.436.30
Luckey: S3.728.80
Reitzel: §5,551.65
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Respondents shall be permiied to pay these cosls (0 4 paymenl pian anproved
oy the Board with payments 1o be complaied na later than three months orior
ta the end of the probation period. The liling of bankruptey v 2 respondent
shall not religve respondent of hisfer resnonsibility o reimburse the Boaxd for
its invesligation and prosecutinn cosis. Failure to make payments in
accordance with any formal agreement entered into with the Board or pursuant
to anv Decision by the Board shal! be considerzd a violatinn of probation.

11" & respondent has not complied with this condition during the probationary
period, and respondend presencs sutficient documentation of ais‘her good faith
affor: to camply with Uns condition, and if no ather conditions have been
vioiated, the Board or its representatives may. upon written request fror the
respondent, externd the probation period up 10 ong vear, without Jurther
hearing, in order to comply with thiz conditian. During the 2xtension, ail
original conditions of probation wall apply.

Except as provided above, the Board shall not renew or reingtate the licenss of
any respandent whe has failed o pay all the costs as direcied i 2 Decision.

LICENSE SURRENDER

During probation, if a respondent ceases praciicing die to redirement. healih
reasons, or is otherwiss unadle to satisfy the condilions of probation,
respondent may surrender histher license to the Board, The Board reserves the
right i evaiuate respondent’s request and to exercise itz discretion whether o
grant the request without further hearing. Upon formal asceptance of the
enddred {icense, raspondents will no longer be subjzct to the conditions of
prabatios.

Surrender of a respondent’s license shali be considered a disciplhinary acton
and shail become a part of respondents” license history with the Board. A
licensee who surenders hisfher leense may peiicon the Board for
reinzlaiement no sooner than the following nummam perigds from the
effcetive date of the disciplinary decision for the surrender:

Three (3} years for reinstatement o7 2 licerse surrendered for any rgason oiher
than a mental or phvsical illness; or
Orne {1) vear Yor a Hicense surrendered for a mentzl or physical 1ness.

VIOLATION OF PROBATION

[fa respondent violales e conditions of hisder prohation. the Board, afier
oiving the respondent netice and an opportunity 1o be heard. may set aside the
stay order and impose the staved disciphing {denizlirevocalion] of the

respondent’s Jicense. i during probation. an accusation or petition w revoke

34



probation has been fi.ed against a respondent’s license or the Attorney
General’s Office hes been requested to prepare an accusation or petition to
revoke probation againg! 2 respondsni’s license, the probationary period shall
automeatically be cxtended and shall not expire u“1t11 the accusation or petition
fias been acted upen by the Board,

Datad: November 26, 2008

SARLI
mlrmmstratwc Law Judge
Office of Administrative Hearings

L
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FILED

EDMUND G. BROWN JR., Attorney General Fre 1 20
of the State of California .
WMARC D. GREENBAUM Board of Vocations! Nursing
Supervising Deputy Attorney General and Psychiatrle Toctiniclans

TENNIFER S, CADY. State Bar Ivo. 100437
Deputy Attorney General

300 So. Spring Street, Suite 1702

Los Angeles, CA 90013

Telephone: (213) 897-2442

Fagsimile: {213) 897-2804

Atiorneys for Complainant

BEFORE THE
BOARD OF VOCATIONAL NURSING AND PSYCBIATRIC TECHNICIANS
DEPARTMENT OF CONSUMER AFFAIRS :
STATE OF CALIFORNIA

In the Matter of the Accusation Against: Case No. FT-2003-1253

EDWARD &. SALAZAR

ACCUSATION
238 Monte Vista

Lindsay, CA 93247

Psychiatric Technician License No. PT 19120

Respendent.

Complainant alleges:
PARTIES
1. Teresa Bello-Jones, 1.D., M.8.N., R.N. (Complainant} brings this
Accusation solely in her official capacity as the Executive Officer of the Board of Vocational
Nursing and Psychiatric Technicians, April 4, 1979, the Board of Vecational Nursing and
Psychiatric Techricians issued Psychiatric Technician License Number PT 19120 to Edward S.
Salazar (Respondent). The Peychiatnic Technician License was in full force and effect at all - |

times Televant to the charges brought herein, The license cxpired on February 28, 2006 and has

not been renewed.

L
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JCRISDICTION

o This Accusation is brought before the Board of Vocational Nursing and
Psychiairic Technicians (Board), Department of Consumer Affairs, under the authority of the
fDllo.wiug laws, All section references are to the Business and Professions Code unless otherwise
indicated.

STATUTORY and REGULATORY PROVISIONS

3. Section 4520 of the Business and Professions Code (Code) provides, 1
pertinent paﬁ, that the Board may discipline any licensed peychiatric technician for any reason
provided in Article 3 (commencing with section 4520) of the Psychiatric Technicians Law (Code
§ 4500, et. 3eq.)

4, Section 118(b) of the Code provides, in pertinent part, that the expiration
of & license shall not deprive the Board junsdiction to proceed with a disciplinary action during
the period within which the license may be renewed, restored, Teissued or remstated. Under
section 4545 of the Code, the Board may renew anl expired license at any time within four years
after the expiration.

3. Section 4521 of the Code states:

"The board may suspend or revoke a license issued under this chapter [the
Psychiairic Technicians Law (Bus. & Prof Code, 4500, et seq.)] for any of the following reasons:

{2} Unprofessional conduct, which includes but is not limited to any of the
foliowing: .

(1} Incompetence or gross nepligence in cartying out usual psychiatric technician
funchions.

(d} Violating or attempting to violate, directly or indirectly, or assisting in or

abotting the violation of, or conspiring to violate any provision or terms of this chapter.

{1} The nse of excessive force upon or the mistreatment or abuse of any patient,

(1} Failure to report the commission of any act prohibited by this section.

2
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{m} The commission of any act involving dishonesty, when that action 1s

-substantially related to the duties and functions of the licenses.”

6. California Code of Regulations, title 16, section 2576.5, states:

“The licensed psyclﬁan‘ic.technician performs services requiring techmical and
manual skills which include the following:

{a) Uscs and practices basic assessment (data collection), participaies in planning,
executes interventions in accordance with ﬂle care plan or freatment plan, and contributes to
evaluation of individualized interventions related to the care plan or treatment plﬁn.

(b} Provides direct patient/client care by which the licenses:

(1) Performs basic nursing services as defined in subdivision (a),

{2} Administers medications;

(3} Applies communication skills for the purpose of patient/client care and
edocation; and

{4) Coniributes to the development and implementation of a teaching plan related
to setf-care for the patient/client.”

T California Code of Regulations, title 16, section 2576.6, states:

" (@) A licensed psychiatric technician shall safegnard patients’/clients” health and '

safety by actions that inclnde but are not limited to the following:

{1} Reporting to the Board acts specified in Section 4521 of the Business and
Professions Code: |

{2) Docurnenting patient/client care in accordance Wi‘t’r_x standards of the
profession; and

(3} Performing services in accordance with Section 125.6 of the Business and
meession.s Code.

{b) A licensed peychiatric technician shall adherc to standards of the profession
and shall incorporate ethical and behavioral standards of professional practice which include but

are not Hmited to the follewing:
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{1) Maintaining current knowledge and slalls for safe and competent practics;

(2} Maintaining patient/client confidentiality;

(3) Maintarning professional boundaries with the patient/chent;

{4} Abstaining from chemical/substance abuse; and

(5) Cooperating with the Board during investigations 25 required by Section
4521.2 of the Business and Professions Code.

{c) A violation of this section censtitutes unpmfessional conduct for purposes of
initiating disciplinary action.”

5. California Code of Regulations, title 16, section 2577, states:

“As set forth in Section 4521 of the code, gross negligence is deemed
unprofessional conduct and i= grourds for disciplinary action. As used in Section 4521 *gross
negligence’ means a substantial departure from the standard of care which, under similar
circumstances, would have ordinarily been exercised by a competent licensed psychiatric
techniciam, and which bas ot could have resulted in hatm to the consumer, An exercise of so
slight a degree of care as to j.ustify the belief that there was a conscious disregard or indifference
for the health, safety, or welfare of the consumer shall be considered a subs*tantiﬂ departure from
thle above standard care.”

9, Califormia Code of Regulations, title 16, section 2577.1, states:

. “As set forth in Section 4521 of the code, incompetence is decmed unprofessional
conduct and s grounds for disciplinary action. As used in Section 4521, incompetence’ means
the lack of possession of and the failure to exercise that degree of learning, skill, care and
expenence ordinarily possessed and exercised by responsible licensed psychiatric technicians.”

COST RECOVERY

10, Section 125.3 of the Code provides, in pertinent part, that a Board may
request the admimistrative law judge to direct a licentiate found to have committed a vielation or
violations of the licensing act to'pay a sum not to exceed the reasonable costs of the investigation
and enforcement of the case,

S
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STATEMENT OF FACTS

11, In April 2003, client A.M.l was a 37 vear old, developmentally disabled,
resident on Unit 17 at Porterville Developmental Center (PDC). Client AM. was approximately
six fest tall and wetghed approximately 250 pounds. Client A.M. was deaf and mute, but couid
read lips. He was diagnosed with parancid schizophrenia and mild menta) refardation. While a
resident at PDC, Client A.M. had a history of engaging in varigus dangerous and disturbing
behaviors due to his unstable mental status.

Licensed psychiatric technicians and psvchiatric techmician assistants employed at
FDC are instructed in Active Treatment Crisis Management (ATCM). ATCM traming teaches
errployees how tﬁ handle ageressive and/or assanitive clients, I a client assauls staff,
emplovees at PDC are to “escape, evade and get help.” In a crisis situation, an escape and evade
response may escalate into a physical intervention or “contaxument” of the chent. Pursvant to
PDC policies and procedures, there are no one-persen containment procedures. The mininmm
number of staff required to “contain” a client is two staff members, and the maximurn Aumber is
five staff members,

In Aprl 2003, Client A M. exhibited a pattern of escalating behavior and refuisal
to take routine medication. On April 13, 2003, Client A M., hecame angry and apset. Client
A M. took the keys of a PDC staff member and stabbed the staff ﬁlalnbar in the stomach with one
of the keys. This was reported to Psychiatric Technician (PT} Richard Gray.* PT Gray activated
s alarm and pursued Client AM. and attempted to “contain™ ChHent AWM. PT Gray was
attempting to contain Cliznt A.M., by lying on the back of the struggling client. PT Gray placed
his arm around Client A M."s neck. This was not an approved ATCM contaimment procedure.

Fespendent Salazar was employed at PDC as a psychiatric technician azsigned to

the registry. Om April 13, 2003, Respondent was assigned to Unit 17, Resl:iﬁndant had escorted

1. In order to protect the privacy of the client and his family, only the initials of the client
will be 2sed in this document.

2. A separate Accusation has been filed by Complainant against PT Richard Gray.

Lh
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sormne of the clients to a snack bar, located off Unit 17, About 15 minutes after leaving the unit,
another staff member came to Respondent and told him they needed help on Unit 17.
Respondent escorted the clients back to the unit and saw the janitor holding the door to the unit
open. In response to the call for help, Respondent arrived at the scene of the “containment” of
Client AM. Respondent saw Chent A M. Fving on the floor, with PT Gray on CHent A M.’s
back, and two clie:ﬁts holding Clhient AM.s legs. Respu.nc.leﬁt took hold of Cl.if:nt AM. s nght

leg and another staff member ammived and took hold of the Client’s right arrn. Respondent did not

see any of the female staff members from Unit 17 present o assist PT Gray in the “containment”

of Client A M.
Respondent assisted in putting on the ankle restraints and held on the Client

AM.’s legs to keep im from kicking. Despite receiving ATCM training, Respondent failed to

il intervene in the mappropnate one-person “containment™ procedure utilized on Client AM.

After several minutes of attempting to “contain” Client AM., the Chant
eventually stopped struggling, Client AM. died. The medical examiner defermined that the
cause of Client 4 .M s death was “Cardiac dysrhytimnia du.ﬂ to prolonged left carotid artery
compression,”

FIRST CAUSE FOR DISCIPLINE
(Incompetence and/or Gross Negligence)

12. Respondent is subject to disciplinary action under Code section 4521,
subdivigion (a)(1), as defined by California Code of Regulations, title 16, sections 2576.5,
2576.6, 2577 and 2577 1, on the grounds of incompetence and/or gross negligence, in that
Respondent departed from, and/or substantially departed from, the standard of care ordinasily
possessed and exercised by a responsible Jicensed psychiatric technician. The circumstances are
as follows:

a.  Onorabout April 13, 2002, Respondent failed to communicate with
fellow staff member(s) proper containment procedures and devise a strategy for containing Client
A M. that would ensure the safety of the client, as more fully set forth in paragraph 11, above.

b On or about April 13, 2003, Respondent failed to follow PDC policies and

4]
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his training in that he neglected to perform his duty to protect the safety und weifare of Client
AN, as ﬁlme fully set forth in paragraph 11, above.
SECOND CATSE FOR DISCIPLINE
“[Use of Excessive Force /! Mistreatment / Abuse)

13.  Respondent is subject to disciplinary action under Code section 4521,
Subdivi;siﬂn {i}, in that on about April 13, 2003, Respondent used excessive force, mistreated,
and/or abused Client A.M., as more fully set forth in paragraphs 11 and 12, above.

PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein
alleged, and that following the hearing, the Board of Vocational Nursing and Psychiatric
Technicians issue a decision: |

1. Revoking or suspending Psychiatric Technician License Number PT

I 19120, issued to Edward S. Salazar;

2 Ordering Edward 8. Salazar to pay the Board of Vocational Nursing and
Psychiatric Technicians the reasonable costs of the investigation and enforcement of this case,
pursuant 1o Business and Professions Code section 125.3;

& Taking such other and further action as deemed necessary and proper.

DATED: FTehruary 15, 2005

4 %&J/’ﬂ <

“T’ERESA BELLO-FONES, 11X, M. S I\" R.N.

Executive Officer

Board of Vocational Nursing and Psychiatric Techniciang
Department of Consumer Affairs

State of California

Complamant
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